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SUBSTI TUTE SENATE BI LL 5115

Passed Legi slature - 2011 Regul ar Session
State of WAshi ngton 62nd Legi sl ature 2011 Regul ar Session

By Senate Judiciary (originally sponsored by Senators Harper, Pflug,
Kl i ne, Roach, Carrell, and Kil ner)

READ FI RST TI ME 02/ 08/ 11.

AN ACT Relating to private transfer fee obligations; adding a new
chapter to Title 64 RCW and decl ari ng an energency.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature finds and decl ares that the
public policy of this state favors the marketability of real property
and the transferability of interests in real property free of title
defects or unreasonable restraints on alienation. The legislature
further finds and declares that private transfer fee obligations
violate this public policy by inpairing the nmarketability and
transferability of real property and by constituting an unreasonable
restraint on alienation regardl ess of the duration of the obligation to
pay a private transfer fee, the anount of a private transfer fee, or
the nmethod by which any private transfer fee is created or inposed.
Thus, the legislature finds and declares that a private transfer fee
obligation may not run with the title to real property, touch or
concern the real property, or otherw se bind subsequent owners of rea
property under any comon | aw or equitable principle.

p. 1 SSB 5115. SL
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NEW SECTION. Sec. 2. This chapter may be known and cited as the
private transfer fee obligation act.

NEW_ SECTION. Sec. 3. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Association" neans: An association of apartnent owners as
defined in RCW64. 32.010; a unit owners' association as defined in RCW
64. 34. 020; a honeowners' association as defined in RCW 64.38.010; a
corporation organi zed pursuant to chapter 24.06 RCWfor the purpose of
owni ng real estate under a cooperative ownership plan; or a nonprofit
or cooperative nenbershi p organi zati on conposed exclusively of owners
of nobile homes, manufactured housing, tineshares, canping resort
interests, or other interests inreal property that is responsible for
t he mai ntenance, inprovenents, services, or expenses related to real
property that is owned, used, or enjoyed in common by the nenbers.

(2) "Payee" neans the person or entity who clains the right to
receive or collect a private transfer fee payable under a private
transfer fee obligation. A payee nay or nmay not have a pecuniary
interest in the private transfer fee obligation.

(3) "Private transfer fee" neans a fee or charge payabl e upon the
transfer of an interest in real property, or payable for the right to
make or accept such transfer, regardless of whether the fee or charge
is a fixed amount or is determ ned as a percentage of the value of the
real property, the purchase price, or other consideration given for the
transfer. The follow ng are not private transfer fees for the purposes
of this section:

(a) Any consideration payable by the grantee to the grantor for the
interest in real property being transferred, including any subsequent
addi ti onal consideration for the real property payable by the grantee
based upon any subsequent appreciation, developnent, or sale of the
real property, if such additional consideration is payable on a one-
time basis only and the obligation to make such paynent does not bind
successors intitle to the real property;

(b) Any conm ssion payable to a licensed real estate broker for
services rendered in connection wth the transfer of real property
pursuant to an agreenent between the broker and the grantor or the
grantee including, but not limted to, any subsequent additional

SSB 5115. SL p. 2
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comm ssion for that transfer payable by the grantor or the grantee
based upon any subsequent appreciation, developnent, or sale of the
property;

(c) Any interest, charges, fees, or other anounts payable by a
borrower to a | ender pursuant to a |oan secured by a nortgage agai nst
real property including, but not limted to, any fee payable to the
| ender for consenting to an assunption of the |loan or a transfer of the
real property subject to the nortgage, any fees or charges payable to
the lender for estoppel letters or certificates, and any shared
appreciation interest, profit participation, or other consideration
and payable to the I ender in connection with the | oan;

(d) Any rent, reinbursenent, charge, fee, or other anount payable
by a lessee or licensee to a lessor or licensor under a |ease or
license including, but not limted to, any fee payable to the | essor or
i censor for consenting to an assignnent, subletting, encunbrance, or
transfer of the | ease or |icense;

(e) Any consideration payable to the holder of an option to
purchase an interest in real property or the holder of a right of first
refusal or first offer to purchase an interest in real property for
wai ving, releasing, or not exercising the option or right upon the
transfer of the real property to another person;

(f) Any tax, fee, charge, assessnent, fine, or other anobunt payable
to or inposed by a governnental authority;

(g Any assessnent, fee, charge, fine, dues, or other anount
payabl e to an association pursuant to chapter 64.32, 64.34, or 64.38
RCW payabl e by a purchaser of a canping resort contract, as defined in
RCW 19. 105. 300, or a tinmeshare, as defined in RCW64. 36. 010, or payable
pursuant to a recorded servitude encunbering the real property being
transferred, as long as no portion of the feeis required to be passed
through or paidto athird party;

(h) Any fee payable, upon a transfer, to an organi zation qualified
under section 501(c)(3) or 501(c)(4) of the internal revenue code of
1986, if the sole purpose of such organization is to support cultural,
educat i onal , charit abl e, recreational, conservati on, or simlar
activities benefiting the real property being transferred and the fee
is used exclusively to fund such activities;

(1) Any fee, charge, assessnent, dues, fine, contribution, or other
anopunt pertaining solely to the purchase or transfer of a club

p. 3 SSB 5115. SL
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menbership relating to real property owned by the nenber including, but
not limted to, any anmount determned by reference to the val ue,
purchase price, or other consideration given for the transfer of the
real property;

(Jj) Any fee charged by an associ ation or an agent of an associ ation
to a transferor or transferee for a service rendered contenporaneously
with the inposition of the fee, provided that the fee is not to be
passed through to a third party other than an agent of the associ ation.

(4) "Private transfer fee obligation" means an obligation arising
under a declaration or covenant recorded against the title to real
property, or under any other contractual agreenent or prom se, recorded
or not, that requires or purports to require the paynent of a private
transfer fee upon a subsequent transfer of an interest in the rea
property.

(5 "Transfer" neans the sale, gift, grant, conveyance, | ease,
| icense, assignnent, inheritance, or other act resulting in a transfer
of ownership interest in real property located in this state.

NEW_ SECTION. Sec. 4. (1) A private transfer fee obligation
recorded or entered into in this state on or after the effective date
of this section does not run wwth the title to real property and is not
bi nding on or enforceable at |law or in equity against any subsequent
owner, purchaser, or nortgagee or holder of any interest in real
property as an equitable servitude or otherwise. Any private transfer
fee obligation that is recorded or entered into in this state on or
after the effective date of this section is void and unenforceabl e.

(2) A private transfer fee obligation recorded or entered into in
this state before the effective date of this section is not presuned
valid and enforceable. Any such private transfer fee obligation nust
be interpreted and enforced according to principles of applicable real
est at e, servitude contract, and other law including, wthout
limtation, restraints on alienation, the rule against perpetuities,
the touch and concern doctrine, and the requirenent for covenants to
run with the land, as well as fraud, m srepresentation, violation of
public policy, or another invalidating cause.

NEW SECTION. Sec. 5. Any person who records, or enters into, an
agreenment inposing a private transfer fee obligation in the person's

SSB 5115. SL p. 4
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favor after the effective date of this section is liable for (1) any
damages resulting from the inposition of the private transfer fee
obligation on the transfer of an interest in the real property
including, but not limted to, the anmount of any private transfer fee
paid by a party to the transfer, and (2) reasonable attorneys' fees,
expenses, and costs incurred by a party to the transfer or nortgagee of
the real property to recover any private transfer fee paid or in
connection with an action to quiet title. |If an agent acts on behal f
of a principal to record or secure a private transfer fee obligation,
liability nust be assessed to the principal, rather than the agent.

NEW SECTION. Sec. 6. (1) A payee of a private transfer fee
obligation inposed before the effective date of this section shal
record, before Decenber 31, 2011, against the real property subject to
the private transfer fee obligation, a separate docunent in the county
auditor's office in the county in which the real property is |ocated
that includes all of the follow ng requirenents:

(a) The title, "Notice of Private Transfer Fee Obligation”;

(b) The amount if the private transfer fee is a flat anount, the
percentage of the sales price constituting the cost of the private
transfer fee, or another basis by which the private transfer fee is to
be cal cul at ed;

(c) The date wunder which the private transfer fee obligation
expires, if any;

(d) The nane and address of the payee;

(e) The acknow edged signature of the payee or a representative of
t he payee; and

(f) The legal description of the real property purportedly burdened
by the private transfer fee obligation.

(2) A payee may file an anmendnent to the notice of private transfer
fee obligation containing new contact information. The anmendnent nust
contain the recording information of the notice of private transfer fee
obligation which it anmends and the legal description of the real
property burdened by the private transfer fee obligation.

(3) If a payee fails to file the notice required under subsection
(1) of this section before Decenber 31, 2011, the private transfer fee
obligation is not enforceable by the payee.

p. 5 SSB 5115. SL
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NEW SECTION. Sec. 7. This act is necessary for the imrediate
preservation of the public peace, health, or safety, or support of the
state governnent and its existing public institutions, and takes effect
i mredi atel y.

NEW SECTION. Sec. 8. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 9. Sections 1 through 7 of this act constitute
a new chapter in Title 64 RCW

Passed by the Senate February 24, 2011.

Passed by the House April 1, 2011.

Approved by the Governor April 13, 2011.

Filed in Ofice of Secretary of State April 13, 2011.

SSB 5115. SL p. 6



	Section 1.
	Section 2.
	Section 3.
	Section 4.
	Section 5.
	Section 6.
	Section 7.
	Section 8.
	Section 9.

